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Koo Jubobury
[0GPOBO/TLCHOMY.



BBEJEHIEL

Eeaa N

Cucrema paMckaro npasa NOYATSETCA KYABTYPHHNG 3ie-
MOHTOM: COBPEMEHAAr0 KPHAAYECEAro ofpasoBaHia 1010610
T0MY, KaED yuenie XpHCTa CTAI0 KyABTYPHHMD DIEMEHTOMH
coBpeMensaro mipoossphnia. Hackoabko navaia Hpasersen-
HOCTA HE MOTyTh OHTh NOHHMAGMH UACHAMH COBPEMOHHAIO
00LIeCTBS MOMHMO XPHCTIAHCKOH POJHriH, HACTOABEO NpaBo-
sbabuie Hymiserca Bb cmcreml pmuckaro npasa. (rporas
nocaka0BaTeAbHOCTE, IPOCTOTA B HIAMHOCTE, COCTABAAIONIL
OTAHYATEALHHA YEPTH HAYYHHXB Teopifi KIacCHYeCKOH
IOpHCIPYLEHIiH, rAy0nna MucIel B NOpasATeAbHAS HAGHIO-
A8TeAbHOCTh, 3ambyaeMHa y orABILHEXD npejcrasaTexel
pHMCEOHl JopHCHpYJeHIiH, Bch 5TH BHAAKWIACA EAYECTBA
He MOI'yTD YCKOAB3HYThb IDH HBCKOARKO BHEMATEALHOMD
H3yieHid CHCTEXH NOMAHYTAro NpaBa. JTAMH = IpedMylie-
CTBAME H300HAYIOTH BCh 4ACTH IpaXkJaHCEAr0 UpPaBa ApeB-
aaro Prxa; uro ke Eacaercd, Bb ocolenmocrd, moaoXeHid
9T0r0 UpaBa 00b 00A3ATEALCTBEHRHXS OTHOMEHIAX'B, TO
OHH BbH TAKOH CTCNEHH NOPAXAaOTh H Ca¥OOHTHOCTH H
00paGOTaHHOCTBID, 9TO, (€8b HXb HOCPEACTBA, WOYTH He-
MHCAAMO Kakoe W TO HH OHJIO CHCTEMATHYECKO® H3T0KEHIO
TEOPIH 00A3ATCALCTBEHHATO LPaBA, XOTA B HEXL3A OTPHIATH
TOL0 NOXOKATOIRHArO (akTa, ur0o HHrbmnig o0043aTeds-
CTBEHHHA OTHOMeHiA ropasio cioiabe m sanyrannbe puM-
CEHXD ).

1y Cps. Dernburg, Paandekten, rows II, crp. 222,



CoBepienHo cnpaBefinBo MokofEH repManckill yuenmit
Bpyscs BEANTH BeeipHO-mCTOpHYeCKoe 3Haderie Puma B
TOMB, 9TO TOABKO BB ITOMB rOCYAAPCTBE  YCTAHOBHIOCH
nonaTie o cy(LeKkTABHOMb npapb; TOABKO Y 9TOrO ,UpaBO-
BATO HApofla par excellence® (no Mbreomy swpameniio Py-
aoaba lepunra) npusuano Gbi10 BnepBHE IpaBo 3a OTABAR-
HOI0 AmuHocTsI0. Mexay Thws, maes o6b muausBayaamswy,
MHCAb O COBepIIeHHOIf CaMOCTOATeJABHOCTH IPakjanlHa Bb
gacTHOH ero AbATeALHOCTE NOXYYMAR CAMOE CHALHOG BHPA-
#edie Bb cmereMb 00A3aTEALCTBOHHHX® OTHOmEHIH H
NPeR1e BCEr0 Bh TOMB BEJHKOMD 38KOHOJATEJLHOMD AkT,
KOTODHME ApeBHif Pumb He MeHhmIe MOKeTh TIOpJATHCA,
akwn AHrais csoeto ,megna charta libertatum“. M rosopaws
o sakonaxb pbuaguarm Tabamns, ofpamad, Bb JaHHOM®
cayusd, coemiaanioe BEAManie Ha tab. VI: ,cum nexum faciet
mancipiumve, uti lingua nuncupassit, ita jus esto“. [Ipmmowmnams,
keraTs, wacan CasuAbd ') IO HOBOAY XapakTepHCTHRE ABYXb
OMHEPHHXD OTXLAOBD CHCTEMH H[aBa: NpaBa BelIHAr0 H
npasa obasareascrsennaro. [lo mukbuiro sroro seamgafimaro
opucra Hawero croabrid, 3a1aua 004A3aTEABLCTBEHHANO HPABA
38EAI0YR6TCH BH TOMB, YTOOH CBA34TH YAEHOBH 00IIECTBS
B BO3CTAHOBHTH Pa3pyIIEHHYI BELIHHMB IPABOMB ,0GIIHOCTb
npaBs B matepecob. Bhap ne zapomt xe moxn o6asa-
TeALCTBOMD ODHCHDYREHIia pasyMbeTh Hjuris vinculum* 2),
CBA3b, COGAMHAKNINYI IHOG, YYACIBYHINHXDL BB JCTAHOB-
aeniz 3T0ro coro3a. OTcioAa ACHO BHAHO, EAKOE IPOMAJIHOS
KyALTYPHO-HCTOPHYECKOe 3HAYCHIC HAJNAGRHTH NPHHATL 38
0043aTeALCTBORHEMND npaBo¥b. [lostoMmy m meyamsmressno,
T0YeNY pHMCRie IODHCTH, 0CO0GHHO e IODHCTH BpEMEH
HMIIEPATOPCEAr0 peAmMu, OOpaIaXH TAKO® JCHACHHOS BHH-
wamie Ha 00paGOTEy HMeHHO 00f3aTEALCTBEHHATO IIpABa,

T) Savigny, dasObligationenrecht, rows I, erp. 186.
B pr. 1. deJoblig. III, 13,



OcHoBaTeibHOP 3H8KOMCTBO CO B3ridja¥H EXACCHYSCKHXD
IOPACTOBD COCTaBl1Aerh HemsOLaHYI0 00A3AHAHOCTL BCAKATO,
KOMY JKEJATeALHO He OTCTABAThL OTH CpPEAHAr0 YPOBHA CO-
BpeMeHHuro opmiAyeckaro ofpasoanid. Camo coGowo pasy-
wberca, aro sambuarie 310 Eacnercs He 3AKOHHHEOBD, HE-
m3MbHHO Jeneuyiuxs ¢b TPYROMD YCBOCHHHA AMH (OPMYAH,
8 IODHCTOBD, B3HATOKOBL IpaBid BEH COOCTBCHHOML CMHCAb
aroro ciaosa, Woneyno, Heabzd 3a0MBaTh, YTO BH NBALXDB
H CTpeMiediixhs pHAMcKaro mnpasooGpagosania serpluaerca
MAOrOC Takoe, YT0 pb3Ko OTAMYAETCA OTh HAWMXD IOPHIH-
YeckHX's mAell m mpencrapaedifi '), HO ¢b Apyro#f CTOpoHH
BO MHO:KeCTB NpaBOBHXB HUCTATYTUBH COBPIMEHIAI0 Mipa
K apesdaro Pava Moryrs Ouirh HallleHH TOYRA CONpH-
KocHoserid. [Ipmybpoms cayxars ofmapras TeMa ofb o6d-
sareasctsb. [lo agpecy puwmckoft ,o6amramia“ nepbako
BHCKa3HBAINCh YIPEKH Bb TOMD CMHCAL, 4TO BECh Xapak-
Tepb ed upessHuaino uckycrsensmit. Ho nassarn mekyer-
CTBEHHOI puMcKYl0 ofaurauiio ue smoawb Bhpuo. Bupo-
ueMb, MH He owmnlemca, ecam GyleMD YTBepKAATh, YTO
PEMCEOE 00A38TEALCTBO €CTL NPOH3BOJeHIe XYROKOCTBEHHO®,
Ho sro, koueuno, jameko He TORAECTBEHHO Cb MNOHATIENS
0 1poA3BEJeHIA HCKYCCTBEHHOMB *),

Bo scakowms cayuat uwe nopemars commbmiio, gro
cucTeva 00438TeAbCTBL HE BB OLHOMD 33KOHOAATOALCTBB He
ofpaloTana TaKbh TOHKO, OCHOBRTEILHO H BCECTOPOHHE, KAKDH
HMEH0 Bb pAMCEOM® mpaBh®). Bb atoms To obcrodrens-
¢TBh W Kpoercd NpEYAHA, NOYEMY TEOpETHYECKIA NONHTKH,
HaOpaBAAEMHA Kb ToMy, uTo0H NoMEAMO Kjiaccmieckolt
IOPECUPYASHIIA NOCTPOHTL YueHie 06D 006433TeALCTBAXD,

'} Brinz, Kritische Vierteljahrachrift f. Gesetzg. u. Rechtsw. 186, erp. 471,
") Kuntze, die Obligation u. Singularsa :cession, erp. 90,
%) Kuntze, Excuarse iiber vim. Recht, crp. 523.



6yayrs> Beergs mMETh XMUIb OTPHIATOABLHO® 3HAUEHIE ).
3ajaua NpEICTOAWAr0 TPYAR COCTOHTE BB H3cAbIOBAHIU
OJHOTO H3H CAMHX'b HE3HAUHTOABHHXB 10 00boMy OTABAOBL
CHCTeMH pHMCKAXD 00433TEIbCTBH, HMEHHO TAKD HA3HBA-
eMHXB (e3bHMAHHHXS 10r0BOPOBS. Bonpocs 0 GesbuMAHHEXD
JOrOBOPaX® HO pa3h yEE CAYKEAD NPEIMETOMb H3HCKaHIH
pouanEHucToBb. ['epMaHckad aAteparyps, CPaBHATEABHO IO-
Bopd, He GbaHa coudmHeHiAMH, nocBAIIeHARNE o6cAbIoBaHIKN
HOMAHYTAr0 BOIPOCA,—HOOKOHYATEABHAr0 H IPH TOMD YJI0B-
AerBopuTeabHaro phueHia oHb He NOAYIHAB IO HACTOAMIEO
BpeMd. Oamss usp ayymmxs maxblosaTesedt BOIpOCOBD
6iH3k0 EacaimExca Hamed TeMH, unpodeccoph lenckaro
yauBepearera Benjrs *) eme HeJaBHO BHCKa3aicA Bb TOMB
cMHcaB, u9TOo Teopia O Ge3bHMAHHHXD JOMOBOPAXD BCE CIIE
Bb BHcmiell crenemd Herorossd, koieGaomasca. Ilosromy,
OGHTL MOKETh, H HAMD YJIACTCA BHECTH CBOX JeNry Ha
ocebmenie arot croap BammoH @ Bubcrk ¢b» TEMD croab
sanyrannod npoGaemsl.

CunTaeMd H3AMWIHEMD BO BBEJGHIE Kb HAMIEMY TPYAY
TPEACTABHTL YHTATEJI0 XPOHOJOrHYecKid CLACOKD n3cabao-
BaHIY [0 3aHAMAMeMY HACh BONPOCY, K4Kb 8T0 HHOIA
npakTHKyercd. Hawnb gymaercd, YT0 THEHMD cnocoboMs
elB& AH BO3MOKHO OyleTh BHPA3ATEAbHO H300pA3UTH
HOCTYyIATeAbHO®  PA3BHTIE  TOCTABAEHHOH  BHUIE TEMH.
IIpa sroms mago6uo 3awbrats, uro cpbabnia o0
3THX'h CHENIAABHHXD COYHHEeHIAXD OGOYAyTH BHOCALICTBIE
coo0mens B Goabe Theno#h c¢Basm co BehMb X0J0MDB Ha-
croamaro uscabposania. Ho yxe teneph neinss He ckaszaTh,
yro mvblomieca Bb amreparyph cneniaabuee TPYyAH © Ges-
HMAHHHXB JoroBopaxs ycrapbam Beh, Gesb HCKANYeHIA.

'} Puchta, Vorlesungen, § 218. Kuntze, tausn xe, crp. 94.
%) Wendt, Reurecht n. Gebundenheit, xuusea I, crp. 98.



Jbao Bb TOMB, 9TO mocabamell nososand Hamero coxbTia
npasajieRaTs HBkoTopHA BR BHcmell cremen:m nhHHEA
m3pOckanid  (sanpambps Ipkcaebena, Ilepumnme, Jlemeas,
Bengta m mp.), kotopwa, He mpecabiyd HemOCPeACTBEHHO
Toff 3ujauH, KOTOPYI0 MH ceGb mocTaBiH, MWBIOTH OJBAKO,
phmanmee 3HaueHie 114 NpPABAJALHON LOCTAHOBEH MHOTAXB
BOIPOCOBB, BXOAAIIHXD Bb COCT#BbH HAWIGH TEMH.

Hraks mporpaxma nama GyaeTs saRAOYSTECA BB TOMD,
YTOOH :

1) npocabaure ueropuyeckil Xoas obpasoBanis m pas-
BATIA (e3LUMANNHXD JOrOBOPOBD 110 PHECEOMY MPaBY;

2) pasofparb cojep®aHie ® 3Havenie nOCABAHAXB,
pascMaTpEBaf HXD Cb TOYKA 3phuia pmmckofi RorMH;

3) BHACHHETL CHCTGMY Ia3BAHHHXD JOIOBOPOBH HAH
yra3aTh T0 MBCTO, KOTOpOE HMB HDHHALICKHATD BB 00meh
cHcTeMh DHMCKHXD JOrOBOPOBH, H HAKOHEID

4) mcxbaoBaTH CYIONPOH3BOACTBEHAYI) IACTL PA3CMa-
TPHEBAEMHXE JAOTOBOPOBE.

Onnako, mpekjpe, 9bMD NPHCTYUHTH Kb H3XOKEHIH
OTABALHHXDL DYHKTOBL HAYEPTAHHON NPOIPAMMH, CYNTAOMD
HeOOXOJHNKMD NPEANoCAaTh cabaylomylo He6oIbmIyIO 3a-
mbrKy.

Mu mwbexns b BEAY OTHOIIEHIE COBPOMEHHHXD 38KOHO-
ASTEABCTBD Kb Teoplm o Ge3pEM#HHHXb JAOroBopaxs.  Bo-
obuie ropopa, BOLpOCh © Ge3LUMAHHKXD JOTOBOPAXH N0
COBDCMCHHOMY UpaBY He MOKEIb EMBTb 0CO0CAHO BAKHATO
suatenia '). Hamt X rows, U. I cr. 571 (msn. 1887 r.)
OPAMO 3BABAACTH: |

»e o .. NOPAROKD 3AKJIYEHIA CIOBECHHXDB JOTOBO-
POBB COCTOHTT BB NOAHROH BOAL AOTrOBADHBAKILHXCH AUIE,

') Toxesunckifl, o mpodexomgeniu # yhiedin ofusareinctsn, orp. 47.
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AambL OH OHHE YTBODKAANTHCH HA HEHPAHYKACAHONS LpO-
H3BOME H BIAHMMHOML coraacim © e colepsaid Bb ce6b
HHYEro 3aK0HaM'B IpoTaBHaro®; i faxbe cr. 1528 (Taws xe):
mbab (roroBopa) BoAxHA OHTL HCIPOTHBHA 33KOHAMD, GAa-
roYERi0 H O0MecTBeHHOMY mopaaky“. Msp crasanuaro,
RaKks cupapofaEso saMbeaers Ml M. Metteps, moxno Bu-
BeCTH Heco¥HbHioe sakilouenie, YTO Halle 3aKOHOAATOAb-
CTBO JONYCKaeTH BeAKaro poja foroBopH ). Hano6Ho, Bupo-
YeMb, OCTAHOBATh BHHMAaHIe 1la TOMB, 4yr0 yKe BB ,Pye-
ckoft IIpasak“ %), copepmesno Bb AyXH COBPEMEHHHXD
38KOHOIATOARHHXE TeHJAeHHIH, BHpPAKEHO OHJI0 OCHOBHOO
IpaBHI0: ,TO KaKO ¢4 Oylerh paAnlb, H& TOMH K6 CTO-
BTe“, 3xbes, oveBHAHO, B3loKeHa MHCAL 00b 06A3aTEAB-
HO#f, lopuamieckott camab aoroBopa, BO3HAKIIATO seabacTie
NPOCTATO HM3BABIEHIA B3BUMHAIO corAacidi © He 00.1Cu6H-
HATO BB KAKYI0 OW To HH OHAO0 YyCTAHOB.ICHHYIO (ODMY.

O6pamadcs kb 3anajido-eBponefiCKANE 3aKOHOIATOAD-
CTBa¥b MH npeije Bcero BerphuaeMca €b IOCTAHOBIENICM'b
Cakconckaro 3epiaia, CHABHO HADOMENAKWUIHMD TOILKO 9T0
npusefentoe nauaao ,Pyccroft IIpapau®. Bo aasapexrh
I, 7 rosopurea :

»Swe icht borget oden lovet, die sallt gelden, und sva the dut,
dat sal he stede halten®. [logwhyennoe cxojgcrBo Mex1y Ha-
we#t iopuamyeckoft CTADHHO) M TGPMAHCKOI I1PABOBOIO
KH3HBIO, OueBHANO, o0bAcHAercs nbHCTBIEMD Y DASHHXB
HAPOJOBD OJMHAKOBHXD UPHYEHD, TOPOMBUIAXD TAKKE
onanaroBHA nocabacrsia ®). O xakown An6o 3RHMCTBOBAHIM,
pazywbercd, ne momers Ourh B phum.

Y Metteps, Pyccoe rpamianckoe upaso, crp. 385,

) ,Pycceaa Ilpanna®, s pyccsuxs gooromas. 4. I, erp. 55.

3 Ilaxapis, orvbuaers 7o we ssieuie mo ppaunyscsows upash Cu. Za-
charias von Lingenthal; Hanlbuch des franzis  Civ. R. (ustauie Tpeitdyea)
Tows III, erp. 427,
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Mrags teopid o Ge3LMMARHHXTD OrOBOPaX’D HPEACTAB-
Adercda cnenadUIeCKE PHMCEOI '), HO, ThM® He Meube, BB
9TOMDb  IOPHJMYECKOND HHCTHTYTE  CONGDAHTCA MHOI0®
TakKoe, 4T0 Bb BHCmeH cTeneHH HAasNAATEIbHO AAA Cylle-
CTBS H 3HAYEHiA AOroBOpoB® BooGme. Ilpw arows ma xonb
Pa3BATIA HA3BSHHANO MHCTHTYTA HCHO BHIHO, KAKD BOAMEIR
,1PaBOBOH HApOLB“ mHOCTeNeHHO H3NBHAIB MpeicTaBAenie
005 vObasaTeanCTsh.

Bs sameft orevecrsensoft amreparyph whrth coeniann-
Haro m3cahjaoBania o Ge3bMMAHEHXB JoroBopaxs. Mesny
ThMD DOTPEGHOCTH BB MOHOrpagiaXh MO BONPOCAMD pHM-
ckaro mpasa pocrers Bce Goxte m Goale suberd c¢b yem-
zenieMd npenojaBania nocabrmaro. IlosroMy MH abcTEMD
ce6i1 HaLe& A0, 9TO COUAHERIe, LOCBAINEeHII0e pascMoTphHio
Teopid 0 Ge3bHMAHHHXB AOrOBOPAX'B, OYAETH COYYBCTBEIHHO
BerpbueHo, @ 4to HaMB yAacres, Xotd OH  HIckoabko,
BOCIOAHATL 3T0TH npo0kas, cymecrsyiounit s Hamed
poManucTHIECKO# Amreparypb.

—————————p

') Stobbe, Handbuch des deutschen Privatr., rown III, crp, 68.



PA3BIIM™JI'DE 1.

MaTtepiasibHaA 4acCThb,



FTABA 1-s
(HeTeMa PHMCKHYD JOTOBOPOB®.

I

Cuctema J0rosopos® BL InOXy pacupbra Kaaccwvyeckaro
npasa.

Oxna - ®#3% CaMBIXE BAKHBIXE R BMBerd cb 1HMB n ¢a-
MBIXB TPYAHBIXH 3aXayb HWODPHCHPYAEHNIIH — 3T0, HecoMHEHHO,
npuBeAeHie BE OIHHCTBO, Bh TaDMOHMYECKYH CBA3b PasHo-
00pa3HBIX’s HBJERIA npasoBoi xu3mu. PaspBuweniems osroit
OCHOBHOH 3ajauM H3JABHA 3AHMMAKTCA Cb CYryOsIMB HHTEpe-
COMD M Hayka M NPAKTHYECKif 3aKoHOZaTeAbCTBA. [IpH 3TOMS,
KaKb TE0Dis, TaKh M NPAKTHIECKAA HOPHCIPYAEHIiA OTIpaB-
1A0TCA M3F TOro BnoAnb HeocmopmMare WofOKeHis, uTO BB
npash ae:kuTh BHYTpeHHee exuHcTBO. OTCHZA ABCTBYETH,
uro HET® HagoGHOCTH MEXaHHUOCKH CO3L3aBATh CHCTEMY MpaBa,
a HAaNpOTAWD TOTG, BCA 3aJaYa IOPHCTA - CHCTEMATHKA CBORHTCA
Kb TOMY, 4uTo0H HaliTH HHMTH OpramMyeckoif, camoit coboiwo
passupawmeiica cucreMpr npasa. CoriacHo CKa3aHHOMY, mO-
HATHO, YTO HO MOXETd OBITh NPHSHAHA YAOBAOTBOPHTEABHOIO
CHCTOMATH3ANIA, KOTODAA HE OCHOBAHA HA JKWSHOHHOI, NMPAKTH-
veckoit noyed u koropas me emPmaers s co6k TExm Heol-
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XONHMEIX'S OPraHHYECKHX’s SAE6MOHTOBE, O KOTOPHIXH TOXEKO
970 yHOMAHYTO ).

Ho ywuenmiro wuOBEHIIXT pOMAHMCTOBB, KOTOPAro NpH-
RepKHBaE€MCA H MBI, BB CHCTeMB DHMCKHXB KOHTDAKTOBB
MOJKHO Pa3XHYMTH TPH HACIOEHiA, CooTBBTCTBYIOMiA pasIni-
HHIM'B CTYNOHAM® Pa3BHTiA puMcKaro rocyxapersa °). Ormk-
THMB BKDaTHE 3TH TPH HACIOEHiA:

1) norosoprr apeswkiimaro uuBHisHaro npasa (jus Quiri-
tium aut civile)) psipameHieM® KOMXD ABIAWTCA ,Sponsio” H
»06XUM“. JTO TAKP HA3HIBAGMBIA NEPBHYHBIA KOHTDAKTHBIA
nocTpoenis ®);

2) goromops! KAaccHuecKaro npasa Bh THECHOMB cMpIcxE.
Onn npexcTaBaAnTs COG0K BHAUMTONLHYI nepexbaky npexk-
HWXD AOTUBOPOBH COOTBETCTBERHO NOTPECHOCTAMb, BHI3BAH-
HEIM'B TPAKTHYECKOI JXu3HBi0 (stipulatio — sponsio). Cioxa or-
HOCATCA YeTHIpe IPYINsl KOHTDAKTOBL: JKOrOBOPHI BepOats-
HEO, IHTTEPaIbREIE, POAILHEIO H KOHCOHCYAJLHEIO,

3) moromopsl, 3HAMEHYMIULi® co(oi0 SaBEPUIEHIe CHCTOMBI
PYMCKHXS KOHTPAKTOBS. Jro; ,pactd praetoria® u ,contractus
tnnominati“.

Kakosa 6praa cyas6a crapBiuiugs AZOrOBOPOB® HpH INO-
crenemHoMs paseariy ¥ usMBHeHiM camaro moaTisx o6® 004-
sateascTsh, cBBabuia 063 TOME BE BBICUICH CTENEHH SAHH-
MaTeAbHOME Bonpovk MOTyTH OBITH UOPHAEMBl M3B (E3YCJIOBHO
ABTOPHTOTHBIX AIA COBDPEMEHHOH HAYKA KOMMEHTApieBs HpPH-
cra I'ag, paBHO KaKh M3b 3aKOHOZATOIBHLIX'S AKTOBH MMNEpa-
ropa HOcremiana. Jas maured ke 3ajgaudm BOIPOCEI 3TH HO

1y Thering, Geist, roxs I, § 8. Kuutze, Excurse, crp. 21.
%) Kuatze, Cumus, § 648 cxkx. Savigny, das Obligationen R. vows II,

erp. 205.
%, Die Urbildungen”, xaxs nasubanrs nbwenxie nucarean.
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NPeACTaBIAOTS 0CO6CHHO BAKHAT0 WHTepeca. Mexoxs, oxsao,
H3% OCHOBRATO TOXOMReNif, YTO 0043aTEALCTBO €CTE NPOAYKTH
TPARTHYECKON KH3HH, NPOAYRTS $IKTUUECKHXS oTHOmeswid '),
HeJb3A He BUIETH, UTO HaM's HOOOXOZEMO GYJAETH CUHTATECA Cb
TEN®, uTo BURoMsMEHERiA, NpoucXoAAmia BE c@eph obasaress-
CTBEHHBIX'S OTHOMEHH, HO COBEPIIAKTCA BHOJHE HE3aBHCHMO
OTH NpesUIeCTBYIOINHXD, AaBHO CHOKHBHMXCA NODAAKOBB, 2
HANPOTHBD, HAXOXATCA Ch HUMW BH CaMoil TheHolt csasu. B
CHIY 9TOrO, AJA NOJHATO TOHMMAHIA CYM[ECTBA W SHAUGHIA
6e3BEMAHABIXS XOTOBOPOBS, HOAb3A HE YHNOMAHYTB, X0Ta Gbl
Bh CaMBIX'h OGUMXB wepraxs, O OMOKAHINXB NPEZUIECTBOH-
HRR3X's BBIEYKA3AHABIX'D KOHTPAKTORD, 3 NOTOMY HO M3AHLIHE
OyAeTs OCTRHOBUTHCA HAa KaKIOH W8B UOTHIPEXH TPYINB
IMBHABHBIX'S JOTOBOPOBH, B OTABALHOCTH.

Kaxs paa gorms1 pumckaro mpapa, Takh, Bh YaCTHOCTH,
M4 PascMaTpuBaeMoil HaMu Teopix He BCH OHH 3aCAYKABANTD
OJiMHAKOBATO BHAMAHIA.

Tnapuditimi v ussberabiimiii Bep6aipHbIi KOHTPAKTH ——
CTHNYAANiA — NOIYYMIB CaMOe persernoe u3obpaikenie BB
koumerTapiaxs I'as, Kak’ 970 TEKCTYaIbHO IPHBELEHO HHMK %),
fIEpo cIOBECHBIXP ROTOBOPOBD BAKANYAETCA BB HNPOHIHECOHIH
»certa solemnia verba“: e moGBIN cAOBa, HE KaKag YTOXHO
pbus  gonyckaercd DNpH CTHNYJANIH, 3 HMEHHO TOABKO TOTB
TOPRECTBOHUBIH 060POTH, KOTODPHIE oOlpegbJens 3aKOHOM,
Ilpu sroMs BB CTHNYAALIOHHYH @OPMY MoOram of6iexarscd
CaMbid Pa3sHOOGDA3HbIA 10PHAXYECKIA OTHOIIGHiA, HCTOPiA mpo-
HCXOKAGHIA KOTOPHIX's NpH pascMorpEHid HXP CyXeGHBIMS
nopajkoMs Oslma cosepuieHHo Gespasmuyna, CyAss npucyxaams

1y Hauksaprrs, I'pass. np. ¥ moxmt. sxomoM. uspes, Ilaropwws, erp. 20.

M) Gaji Instit. II1, § 92. Verbis obligaite St ewsliteryogatioue ot respon-
sione veluti: dari spondes? spondeo; daWRAR abo; promittis? promitto; fide
promittis? fide promitto; fide jubes? fide jubeo; facies? faciam,
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AOMKHHKA KB YyuAaTH, OCHOBBIBAACK MCKAKWYHTOABHO TOABKO
Ha #3KTE CYINeCTBOBaHIA CTHNVEALIOHHOM cAbAKM; BONMpPOCH
3k 0 TOMB, KaKh BO3HHKIA ciBaka, Kakie ObLIM NPUTOND
PYKOBOASMIie MOTHBEI M HaMBpeHl# CTODOHT; BONPOCH STOT®H
COBEDIICHHO HO HHTEPeCOBANs PHMCKAro CyAbH. JTO, KOHEHO,
HalOMHHAETS NPECIOBYToe ,fat justitia, pereat mundus*! Ilozo-
KHMB, ©b TOYKM 3pBeia coBpemeHHaro o6IIECTB3 OXapakKTe-
PH3OBAHHBIH HaMH NOPAZOKD PHMCKAro cyxedHaro pasfupareinb-
crBa MOrs Obi KasarhcA no mewbwed mEph crpammsims. Ho
¢b APYrod CTOPOMBI, Kakad NPEKpacHad Bocliurareibnad mbpa
A TPaKpaHb JAEGKHTH Bh 3TOMB HOPAAKE, Kakoe rpoMagHoe
uobysaenio, KaKoi UyBCTBUTEAbHBIH CTHMYAD Kb GAUTEALHOCTH
¥ OCTOPOAKHOCTH IIPH BCTYIIGHIH BB Kakid Ol TO HM OblXO
opugudeckia cgbaxu!

Ilpeakas npumbuenia crunyasnim cocraBiasa cxbika
Me:RLY oOTCyTCTBYMOMuMu (inter absentes), Takn kaks paA
sakmoyenia es uenpemEnHO TPeGOBAIOCE CIOBECHO® YYacTie
CTOPOHS ').

Bropas rpynua 1uBMABHBIXH JOFOBOPOBB, NHCHMEHHBIS
0043aTeIbCTBA, HE NPEACTABIAETH HHKAKOTO JOTMATHYGCKATC
suTepeca. Bp xommewrapiaxs l'as, sroro npemogzaBatess:
CHCTE@MATHKA 10PHCIDYAGHIIM, DPascMoTpBHIIO 3THXH ZOrOBOPOBI
HOCBAIIEHO CPaBHHTOZBHO HE MAJ0 11aparpasoBs °), TOrAA KakK)
SHAMOHUTa# TPHOOHIAHOBCKAA KOMMHCCIA HE COMIA HYKHBIMI
KOAUSHLHPOBATE OTHOCAWIACH Kb NOMAHYTOMY Daspapy XOro:
BOPOBDH nocranonaenia. Ilpuuuna sToro BEIACHAETCA BH TPETHEI
xunrk Hucrurywii wmneparopa IOcrumiana ®). B conpemen
HBIXEP 3aKOHOJATOJBCTBAXH NHCHMO, KAaKh $0PMa BBRIpaKeHis
BoaH, npio6pBraeTs Bce Goapliee pacHpocTpaHedle; sb Pum.

1) Schlesinger, zur Lehre von den Formalcontr., crp. 20.

1 Cx. pp ero Mucrarynisxs, ku, III, § 128—134.

3) Inst. LI, 21 olim seriptura fiebat obligatio quae nominibus fier
dicebatnr, quae nomina hodie non sunt in usu,



We IuAYeNie NHCEMEHHEIX'H 0043aTeXbCTBE Xo Bpemems IOcru-
HIaHOBCKEX'S KOAMTMKANIH ObA0 ZOBEKEHO X0 MHHHMYMA.

Topasgo BaxuBe n1a rTeopin o GESEHMAHHEIXB AOTOBO-
paxs — gpE nocaBamiA KkaTeropin UMUBMABHBIX'G AOTOBOPOBB:
peaJsHbIe B KOHCEHCYaibHBIe, UTO KacaeTcA PEaXbHBIXH AOrO-
BOPOBS, TO MXD CYUJHOCTh BBIPAKAETCA BE TOMB, UTO OHH
yre contrahuntur, scakacrTBie 4ero u NPUHHMATE 00A33TENB-
HYI0 I0PHAMYECKYIO CHIY, KOXh CKODO ORMHT KOHTDAreHTh mepe-
jaeTh JDPYrOMY BBITOBODEHHYI0 Bems. Takums o6pasoms,
6rarofaps pealbHBIMB ZOTOBOPaMH 06A3aTENBCTBO KOHCTPYHPO-
J0ck BechMa yAoOmo ® Jerxo. Emte gaxsme nomras T. H. KOH=
ceHcyaishple KoHTpPakTel. lIpu Hux® He Tpefyerca xame
NpeABaPUTENAbHOH nepejaus BE[E AIA 000CHOBIHIA HPHAHTO-
ckoii caBaru. JloCTaTOYHO TPOCTATO $AKTA BIAHMHATO COTIA-
WEeHIA AIA NPONECCYAIbHOH OXDPAHEI CTOXB IPOCTO CO3LAH-
Haro ropuanieckaro orHomenia. DBulcrd ¢ usnasrenieMs
KOHTPareHTaM# OGOKXHAr0 COTIACIA BOSHHKAETH HCKOBO®
NpaBo0 — BOTS XAPAKTEPHCTHYHAA CTOPOHA ROHCOHCYANLHEIX'B
AOTOBOPOBD ).

Oxuako, eciu BCMOTPBTHCA BB WPHARUOCKYH KOHCTPYK-
Lil0 XOTOBOPOBH PEANSHEIXs H KOHCOHCYAIBHBIXE H 33JATHCA
BONPOCOMB O0B HCTOPHYECKOME HXB CTAPWHMHCTBE, TO HeIE3A
H® NpIATH KB TOMY 3aKNOYEHI0, YTC KOHGEHCYaIbHBIE JOTO-
BOPH MON0K® peajipHbIXs. 110 pascyxpeHilo OfHOrO H3B
NePBORAACCHBIX's IPECTABMTOACH HAYRM ®UIOCO®IM IIpaBa
uspkcrnaro Bapuxesura %), 6e3yCI0OBHO CBA3LIBAIOIIUMEH, T. ©.
06433 TeABHEIME HO3ABHCHMO OTH ycXoiit mBcra m® Bpemenu
AOMKHBI NOYHTATHCA TOJNEKO TAK'h HASHIBAGMEle POANBHEIE XO-
TOBOPHI, MPOCTHIA KO COrJAlGHIA a6coMOTHO OGA3ATEABHArO
XapaxTepa HOCHTH HO MOI'yTH, & BOCHDHHHMAKNTS IHOpHAHUS-

1) Puchta, Cursns der Institut, 111, § 257.
') Warnkonig, Rechtsphilosophie, crp. 883.



CRYI0 CAXY Juum no Boak saxeHogaTesd, TpeSywuiaro asd
uxb XENCTPRTEAFHOCTR 06JE4YeRiA Bh YCTAHOBAOHHYI0 HMB
zopuy. Bw camowms afak, ®e rpyaso mupkrs. uTO mepso-
OpITHBIA YeAOBEKS HE MOJKET'h BOSBBICHTBCA JO TAKUX'B, OTHO-
CHTENLHO TOBOPA, TOHKHXH M OTBIGUEHHBIXH MOPHAUIGCKHXD
HOHATIH, KAKOBHIMHM IO COAEPIKAHIW UXD TNMPOXCTABIAITCA KOH-
cencyasbHbie jgorosopsl. HaoGopors, pearsnsie J0rOBOPHI
BHOAHE JOCTYNHBl 1IOHHMAHII0O M HAHBHOMY MODHIMYECKOMY
MBIILIGHII 1ePasBHTAr0, HEPBOGHITHATO ,rpaXkiaHmHa® ).
Bore noyeMy TONBKO YTO Ha3BaHHBlA KOHTPaKTHBIA ciBaku
AOLKHEL GBLIM TONYYHTE pacHpocTpaneHie panbe Kakuxs Obl
To Hu ObLi0 Apyruxb, H3® M3NOKEHHAr0 K€ MOKeTs GbITh
cAbAaHB HENOCPEACTBEHHBIH BHIBOAB, UTO JOTOBOPSH, HAYAIOMD
KOET0 ABAAETCA Nepejaua Bem CIEAYeTs npusHarts ApeBHEi-
wuMb KoroBopoms. Ilpu pascmoTphHIM BONPOCA O CPABHHTEXE-
HOMB CTAPWHMHCTBE OTABIBHIIXD GEIBUMAHHBIXEH AOTOBOPOBE
NOIYUGHHEL waMH BHIBOAH O0yAers HMETE CYH[ECTBOHHOE
sHavuewie °).

K® cxasamHoMy NpHOaBHME eLIC OAHY HEOONBLWYID 33-
smErry, MseBerso, UuTO PUMCKOe NPAaBO pasCMaTpHBAETH 06:A-
SaTEALCTBA, TAABHLING 00Da30MB, CB TOUKH 3pEHiIA NPUHYAH-
TelpHO#l HXD BRINOXHHMOCTH. BoTs moueMy B® NOMAHYTOMB
npapk Ha NepBoMD I3HE CTOMTH BONPOCH O TAPAHTIM XOro-
BOPOBS BB OTHOLIGHIM HCMONHEHIA, €TO AOCTHrAETCA NYTEMB
obesneuenia CoOTBETCTBEHHAIX'H AOKa3aTedscTBh. IIpH sroms
JETKO MOFIO CAYYATECA, YTO MaTepialbHBld HETEpecs 0G0MXB
KOHTPAareHToBs ObLIB OUGBMAGHH TAKD CKasaTh ,e0 ipso“. Bs
TakoMB cJyuak gocrarouno OBLIO IPOCTAro COTAAICHIA AIA

1) Caono ,rpampaggus®, coGCTREHHO TOROPH, B'h JauHoub ciyush meyjonise-
TBOPHTEIRHO. ,['DAENAHEAD HIH TOPOXAUMHD NPERUOIATAETD OyEecTRoBaHie
ropojops, Mn xe axbews B3 Buay abscreensnl nepiofs oSwiecrsa.

%) Haxe: raasa 4.
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BOSHMRHOBEHIA A0roBOpa. Pass TOJBKO XOFa3aHO COCTOABMIEECH
COTIaIeHi®, TO M JOTOBOpH HpHAuIEcKH obesneyens. Oxxako
TAKMX'H AOTOBOPOBh PHMCKO® IMBHIGHOO NPaBO, Kakh MSBECTHO
M3B HCTOpiM ero, BsIpaforaxo Bcero wersipe. Ho, camo cofow
pasyulercd, uTO CBb TeueHieMh BPOMEHHM M 10 NPHYMEAMD,
0 kOTOpsIXs plub eme Buepexu, 9T0 HEGOJABMOE KOIUYSCTBO

KOHCOHCYANbHEIXS AOTOBODOBG ROMKHO 65140 OKasaTHCA HONO-
CTATOYHBIMG,



II.

Ycnosin, Bbi3BaBwin paclwupeHie CHCTEMbl LMBHABHBIXD
KOHTPAKTOB®,

Kro wme smakoMs CB HCTODHYECKEME XOAOMFH HOCTONEH-
HAaro pasBuTiA APEBHATO Mipa BB OTHOUIEHIAXB TOCYAAPCTBEH-
HOME M CONIaJBHOMBH, TOMY He NOHATHEI OYAYTH Takike OT-
AEAPHEIA  ®a3bl PAa3BUTIA CHCTEMEl PHMCKHXH  JOTOBOPOBE,
KOTOPEIA AONKHBI €My KasaThcA ubws To BB poxd s»deus ex
machina®. PoeTs # paspuTie PHMCKOHK KOHTPAKTHOR CHCTEMbI
NPORCXOXNIH ZOBOABHO HPABHIBHO, H pugousmbuenia, BH HOH
HACTYMNABIIifA, HAXOAWAHCH B NPAMOA 3aBUCHMOCTH OTH 06Yy-
CIOBIMBABLINXH MXB TpeGopaHiil npakrHueckoidi xused. Bors
OYEeMY BhImE OYEPUEHHBIA KPYT's NUBHILHEIXE JOFOBOPOBE CBh
TeueHieMT BpeMen: CTalh NPaKTHYECKH HEYAOOeH: M Yepes-
9ypEH OrpaHMueHns. Y TBEPHKAAL, UTO MORUEUKALIA PUMCKHX'B
EOTOBOPOBD BbI3BAHA OBLIA TOTPEOHOCTAME NPAKTHYECKOH
JKH3HHM, caBryerd, KOHEUHO, NPEKAe Bcero NOCTABUTEH BONPOCS,
nouemy xe, COGCTBEHHO TOBODA, NOTPESHOCTH PHMIAHD XpeB-
HEiimeil SNOX¥ HXB HCTOpiM, IpH u3BECTHOH KOHGEDPBATHUBHO-
CTH MXbB, NIPEACTABIANTCA HHEIMH, YEMB HYKABI THXB Ke
puMiaAss BE TosuBiurie nepiofBl MXB HCTOPUYOCKOH KUSHH,
Camo coboro pasymEercs, uTo He OANHD PAKTOPE NOCAYMKHIB
NPHYMHOK BHAOMSMEHOHIA KOHTDAKTHOH# CHCTEMBI PHMCKAroO
npasa. lIlocrapaemca, mosromy, oTMbTuTE, XO0TA 0bI CaMbiA
BRIZAIONUACA coObITia M 06CTOATONLCTBA, IOAL BAIAHIOMH KO-
TOPHIXH INlepepaGaThIBaNNCh M BHIOMSHEHANHCE DHMCKI® KOH-
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TpakTsl. Eciu6n PuMt npopomkars RHTh CPaBEATEIEHO He-
CHOXKHOW0 JKHMSHEI, b KOTOPOKW MbI BCTpEUaeMcs Bo BpeMs
WsfaHiA 3akoHOBB ABBHagnaTH TAabAMI'E, HUKAKMXE Iepepabo-
Toks ¥ u3MBHenii BB cucremb npasa, NOHATHO, HE OKasa-
safoch 6b1 HYXHBIMB. Ho Kak® mogsep:keHo BRYHOMY ABHU-
’KeHII0 BCe Pa3BHTIe Hapoja, TaKh TOYHO H3MEHUMBO 1upaBo-
cocToAHie kaxpgaro otabasHaro rocygapersa. IlpaBma, Beigaio-
WIeKCA YePTOX pPHMCKAro HamlOHAJIBHArO XapakTepa, Kakb
samtueHo, ABagerca koHcepBarusmb, IlocrBuuit, ogmnako, He
COCTOANH BB TOMB, ,UTOOB! 3arJAyUIATh BHOBh PasBHBANINACA
norpebnoctu“; Bosce HETH. DPumiaame, O6rarozapa KOHCEpBa-
THBHOMY CKJALY MXFH XaDaKTepa, CTapalich JHIIb NpPHAep-
JKMBATBCA CTAPBIX'H NODPAAKOBH, HE OCTABIATL HXB 635 Kpaii-
HeWl HYJKABI, BH BHAY Yero IOPHANYECKAA MBICAL Y PUMAAHD
HaXORMIa BCera LPOUHYW onopy....'). CroakHoBewia pum-
IAHB CB KPYTHMH HADOJAMH NOBIGKJIH 3a c06010 CaMBIA CYIle-
cTBeHHBIA TocABAcTBiA Bb ofmacTh npaBa. He pasp yxe 6nixo
YkashIBaeMO Ha BBICOKOE KYJILTYpHOe sHadeHie Boitubr ), He
samamas esa no Hped, HeArss He NPU3HATE, YTO BOHHA HE
TOABKO NPE06pasOBBIBAETH IKOHOMHUECKOE TOJI0KeHie CTPaHEI
Kb JAyulleMY WIM XYAUIGMY, HO WHOTA3 OCTaBAACT: HOM3ria-
auMpie cXBAE HA HPABCTBEHHBIXD HAYANAX'B AAHHATO Hapoua.
He ocnopumo Tak:ie BHiAHIC YKasaHHOR KYABTYPHOH CHB!
Ha CocTOAHIE Npasa, DBb TnocabiHems OTHOUIEHIM 0Co6eHHo
CKaShIBATOCH OHO BB ObuIblg Bpemena. Takn sacaymuBaers
BHHMAHiA Ta MCTOPHUECKAs 510Xa, BH KOTOPYH® O NPaBHIL-
HEIXP T. €, MHUDPHBIXD MEXAYHADOIHBIX'H CHOUIGHIAX'H elme
He smorxo 6pite ¥ phum. Iloacmumr crasansoe npumbpoms.
HseBerno, kakoe mopasuTeisHoe N0 CROMMB NOCABACTBIAME
sgayenie mmbru Ilynuueckiz poitmer. Ond nopoaman ubasii

) Ihering, ykas. cou. B. B. Edumons, iexuin 10 WcTOpiH PHMCK. ©PaBa,
crp. 7, 8.
%) Ihering, Geist, I, § 5.
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PAXS APYrEX® MOEAYHADOAHLIXT CTONKHOBEHiN, Oaarefapa
KOTOpEIME: PuMP W3B ,HMUTORHATO WTAXIfCKaro kKa#ToHa“, To
Beipameni®n Gsamaro Moeckorckaro npozeccopa C. A. Mypoxn-
nesa.'), MpeBPATHICA B BEAHKYIO KOPKABY, Bh COCTaBb KOTOPOi
BOOLIA He ToAbkO kea Mramsa, Ho Beck nouyrn ussBCTHEIR BB
10 BpeMa ceBTs. BmBerh c® pacmupeHieM® TeppuTopin Hsmb-
HMAACE 324398 H UBIH TOCYAAPCTBEHHOM NOJHTHKH, uaMBau-
Jach TAKKe YaCTHAA HKOHOMHYECKAd KH3HR., Tak® HaTUHAIH
P33BHBATECA TQPTOBhIA CHOMEHiA PHMAAHS °), BEI3BABIIA KB
KH3HR TBayw cBTs HOBBIXS HOUsBBCTHEIXE A0TOAE OTHOMEHHH
wpEARYeckaro csoiicrea. [Ipemuee monarie o ,vinculum Juris
He uorjo Goxke ymosaersopATe NpH usMBHEBIIEHCA SKHIHEH-
HOM oOcTanoBk®, u TE TaXKeasld OKOBEI, KOTODHIMH CMbiKa-
IaCh JAPOBHE-IUBRABHAA KOWTPAKTHAA CHCTEOMA, HOJKHEI GBlIH
nacts, yeryuad MEcrvo Gonke auGepaasubimns, Goake serkums
HavyaZams. MTakh TOPropAis M IPOMBIIIEHHOCTE NOCKYKUAH
HOMAIOBaKMEIMH dakTopaMi BB Ab1E npeoGpasomania puu-
CKOM KOHTDaKTHOH CHCTOMEL. Ho csepxs Toro, HajolHo ymo-
MAHYTH emie O cIBAYwMUXB O06CTOATENBCTBAXH, KMBBIIHEE
He MEHEIIE® 3HAYEHI® BB COHIACH YKASAHHOMD OTHOMIGHIH.
A romopio 06F usmbHemiAX®, NPOUCIIOAWHIH BE CcecTasb Ha-
cexenin. Hanusss muocrpanness Bs PuwmB m Hrazin Boobme
Ch TeueHieMb BpEMEHH TDHEAIL orpomusie pasmbpsl. He
CMOTPA Ha 9TO, NEPErpHHEI, NOMPEKHEeMY, OCTaBaluch HeNph-
YACTHEIMM ApPOBHE-IMBUILHOMY npay. Mexay tEws Hexssd
6110 HTHOPHPOBATH M NPUIHABATH HE00A3aTERLHBIMU MHOIO-
ypCcAeHHEBIA CABIKH, SaKANYABMIIACA CB NMEPOrPHHAMH HIM 1I6P8-
TPHHAME MEXKAY cofor. K3 sToMy NMpHCOeZHHHIOCE €HIe To,
urQ Ch TEYEHIeME BPEMEHH OTHOLUGHIA, CYIIeCTBOBABINLA
Mexzy palaMu # rocnogaMk Cb OXHO# CTOPOHE! W MOEAY
AOMOYAXIAMA M JOMOX03A€BAMH CB IPYrodl, Takme HNOXYYHIH

1) Mypouness, I'paxnanckoe npaso apesnaro Puwa, § 104.
") Tars Jusist, XXXIIT, ra. 21.
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HEEKOAEKO M3NBHOHHYN CPARHEWPONIHO Ch NPORNEMDL ROCTE-
HoBRY. Bee 3ro BMBor BasrToe We morso we cxbrars kpailue
JK@IATOIGHEIMG M JaKe HOOTNOXKHBIMG DACHNDOHIe npeKHek
o6asaTesscTREHHOR cHcTeMsl, Ho xaw® e, cupammBaeros,
MoKkHO 6bLI0 BBleTH u¥s Borp¥THBmArOcA, BeAbACTEE H3NO-
JKOHRHBIX'B YCIOBIH, HeyxoGcTRa? Ecam npmmoswure nopugAte-
CKYH0 KOHCTPYKIim, V3KO-BaI{ioHAILA0O 3IHAUGRIO PUMCKHXD
ApeBHe-UUBHIBHEIXE KOHTPAKTOBH W, PaBEmME ofpasoms, CT-
JAHYHTEABHBIA UXH TPHSHAKE -— PHCOPOSHOCTH, TO CTRHOTS
COBEPIHGHHO SCHO, YTO HCXOAH HAXNE’KAI0 HCKATH HO CpeAw
ApeBHO-IMBUIBHATO Npasa, a HenpemBuro sa mpealramm no-
cabanaro ). Be Pumb o3 HO3amaMATHLIX'S BPOMEOR'S, YKOPEHWACH
obuuaft copepwaTs OOMBNT BEIEH KJIH YCAYTH 110 BIAHMHOMY
coraaci. Ilo cymmocTi cBoeif Taxoro popa cakakw mpogox-
EHTOXBHO® BpeMA He OsLIM CHa6KEHEI HCKONMOCTHIO, Ha H
NOHATHO, 9TO OHE He MOraM NOAL30BATECA €0 COTAACHO OCHOB-
HbIMB HaualaMb APeBHE-UHBRALHOH npaBoBOll cHetemsl. BEgs
uspbcTrO, uro ,quod magis facti quam juris est” ma nepsmsixs
NOPaxX’® DA3BHTIA PUMCKATO NMPONEEsa HO HOLNOKANO PA3CHO-
TpbHi nperopa, ®, cabioBaressHo, He ¥MEXO NPoIECCYANLHO-
opuguseckaro ssauedia. Ogmaxo, Takoe mnosoxenie pemeft,
NOBHAMMOMY, KIAJO ¢BXBMIL BB CAMBIA OCHOBBI I'DaKAAHOKAro
NOpAKKA, 6O BO3MOMHA JNH NPOYHOCTH €ro, KOTA2 OH's BRYHO
KoxeGAeTCA MaM TO saoil BOAE TPAMAAHT WA WO MPOCTOMY
uxs xanpusy? OfHO ¥SB OCHOBHBIXS HAYAN® BCAKATO IWBH-
JM30BAHHATO 33KOHORATENBCTBA 33KINOYAETCR BE sanpetrd ofo-
TamaTecA Ha UY:KOH cuers, 06ess JOCTATOUHAre ocHopamis.
Orciopa sBCTBYOTS, 4TO NTHOPADOBAHIONT H CYASOHBINT Hew
OXPaHOHIEN ONHCAMMBIXS BEIIe CABAOKS HADYWIAXCA ORMHL
H3B CAMBIXD TIABHBIX'G HOPMARIOCKHXS npuwnunons. Bo swh

] 1) Waechter, doctrina de cond causs data, causa non secuts in comtract.
innom., crp. 15,
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cyAe0uoil ;RHSHW, NpaBla, NOMAHYTEHIA OTHONIGHIA, N0 obmemMy
NPAaBUAY, [PU3HABAAHCH, HO, KOHOYHO, IPU3HARIe ITO HE MOTJIO
ObITh HAsSBaHO HPaBOBBIME, 3 OCHOBEIBAIOCH AWNI Ha 4yBCTBE
HDABCTBOHHAr0 AOATa. YYyBCTBO K€ HPaBCTBOHHArO JOATA HO
v BeEXT OHiBAeTH OXHHRKOBO Pa3BHTO M, BO BCAKOMT cxyyaf,
ABNAETCA HEYAOBAGTBODHTEIBHBIMT MWEpRIOMB NO BOMpOCAMB
upasa. JTOro-To He MOrs He 3aMETHTH DPETOPD, 3TOTH Oieo-
CTHTEAL NMpPaBALI ¥ CHPaBeiIMBOCTH Bh PHMCKOME Tocyaapcreh.
Pumckii nperops sBexopd Ravars npumBHATE BB 3aMUTY
Ha3BaHHBIXH CABAOKH OXMHBE M3H MHOTOUMCICHHBIXD BHAOBB
ncondictio sine causa“, koropanm HampaBIATach Ha BOABPATE
HCNPABHOMY KOHTPAareHTyY MNPeACTaBIEHHAr0 HWMEP NpOAMETa.
Takuus obpasoMs copepuruics HePBBIH WArs RIA CyReGHAro
H IOPHAMYOCKATO UPH3HAHIA 663 BHMAHHO-IOTOBOPHLIX'E CRBAOKS.
Ho Aamsiie sroro nperopckad BJACTh HE MOULIA BIIOTH RO
yupeaaenia npuumunara. Torpko noxs prianiems BeipaboTas-
WHXCA BE HMAGPATOPCKYIO 9MOXY HAYUHbIXH Teopidk akckoxbko
W3MBHMACA B3TAALE HA CYMHOCTE ¥ BSHaueHie 6e3ruMAHHO-
AoTOBOPHKIXE ciBAoks, u BwBcrE ¢B STHMD PACIIHPUICA Kpyre
TAKHX'> MHHOMHHATHBIXD JOTOBOPOBB, KOTODEIE HNOIL30BAINCE
nperopckoii 3amurow. Jo MMIEPATOPCKOH BMOXH MHOTiE
603 LMMAHHO-IOTOBOPHbIE CIyYay OPUAHYECKH HE SAIUINANHCE
BORCe, TAK' Kakh NpPHMBHABUIAACA UPCTOPOMB BHLUIEYNOMAHY-
Tas KOMAMKNiA HanpaBAAfack HA  BOIBPaTH TNEPeNaHHATO
npexmera. 1loxs npeaMeToMs jke pasymbiack (M 1epBOHAUANILHO
Morsa OpiTh noapasymiBaema) ToILKO MaTepialpHAA BOIE,
TaKh HaspiBaeMas jres corporalis”. Ho, uro6ni ofcraBuTh HOpPH-
AMdeckoil OXpaHol Takxke u T caBakd, HAvAZO KOUXB 3aKNIi0-
yanocs B VeAyCh, BB mbiicrsin (res incorporalis) magxexano
NPeABApHTEILHO PpACIIHPHTS nonarie o nres’, ofwexTs Gess-
UMAHHBIXB ZOTOBOPOBB '). JTHME BOIPOCOMS 3aRaNHCH Teope-

'} Waechter, taun-we, erp. 29, 80,
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THKH HMNEPATOPCKUXE BpoMens. Taxs yxke Yasuiaus, mmpokxo
noguMan ,res” npu GeILHMAHHBIXD AOTOBOPAXH, YKA3KIBaeTH
Ha KOPEHH0® pasiHyle, CYMECTBYHOWEe MeRAY pnuda pacta“ u
HHHOMUHATHBIMH KOHTDAKTAMH, 3B KOTOPHIXD NEPBHI® HEKOTAA
He NOAYWYMAM WDHAWIEcCKaro npusHamia. B srons cusicah
1opucTs 9ToTH BhIpazkaerca B3 llamaextaxs IOcruwiana '):

Conventio ista non est nuda, ut quis dicat ex pacto actionem
non oriri, sed habet in se negotium aliquid®.

Hraks, nogroToBIeHHaA TEOPETHYSCKHMH M3BICKAHiAMM
KJACCHYGCKHXD IOPHCTOBS MPaBOBaA OXpaHa OGe3LUMAHHEIXD
XOrOBODPOBS MOXYYHAL HPAKTHYECKOE OCYIIGCTBASHIS TOABKO BB
30Xy uMneparopckaro peskuMa °). Tropueckas pyxa pHMCKaro
nperopacHabauAa 3TH CABIKH 0COGEHHBIME HCKOMB, NO COXEp-
JKaHil0 CBOEMY Ha3BAHHHAIMG praescriptis verbis actio’. 3Jrors
HCKB HaYalbh KOMKYPHPOBATh CBb CYIIECTBOBABUIHMEG JO €ro0
BBOAGHIA @AHHCTBEHHBLING CPEACTBOMD NPOLECCYAABHON 3AU(HTHL
06sLMMAHHBIXD ROTOBOPOBB, MMEHHO jcondictio sina causa® *),
Ckaskems HEBCKOALKO CIOBBH O repuunE ,,contractus iunominati.

Hassanie ,0663BHMAHHEIC NOrOBOPHI®, CTPOr0 TOBOpA, HO
cOOTBETCTBYIOTS YK43aHIAMD HCTOYHHKOBEL, OHO — He ,quellen-
missig®, xak® ropopars nEmuer. Br Ilamgerraxs cakaxu
st onpepbasiorca HAH KaKB ,contractus quorum appellationes
nullae jure civili proditae sunt“ ¢) waw ke xaxs ,negotia nova 5.,
B neprouts onpesbaesia ocramamimBamTs Ha ce6% BHumanie,
TIABHEIME O6pasoms, ABa o6cToaTesscrBa: 1) wmassanie ,con-
tractus“ u 2) orcyrcrsie B% HeMB XKaxux® au60 0FTUIiALb -

a———

) 1. 15. D. 19, 5.

?) Pernice, M, A. Labeo, rows I, ctp. 471,

%) Pohls, Versueh einer grindll, Darstellung der lunominat Contr,,erp. 10.
Waechter, ranz-xe, crp. 19.

4 1. 8. D. 19, 5.

Y 1. 22. D. 19, 5.
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HBIX'B, SAKOWHBIX'S HaWMEHOBaWiif AN7 Kamgo#f u3D pascMaTpH-
BaeMsIxs c1bioks Be orxBarmocrm. Hpyrumu crosamw, cxb-
AYeTs OCpaTHTE BHUMAHi® Ha onucaTesLHbrdl crocols mnaH-
RexTHarO onpeafrewis saHMMawMuXE HACH fAoroBoposs. Honbil-
UTHME JK© TeopeTHkaMi OGKIKROBeHHO ynoTpefigeTca COKpa-
meHHas opha ,,contractus innominati‘ '), Jro whroropoe yxxo-
HEHI® OTH NPAMATO TEKCTA MCTOTHMKORH, ABAaeMoe, BHPO-
Y6MB, M0 CO00pPaKeOHiAMB NPaKTHYGCKHX'B YAOOCTBE.

HecMotps H2 MHOTOUMCAEHHBIA YKasaHin HCTOUHHKOBH
puMCKaro npasa, CBHABTEIRCTBYOINiA o TOMB, YTO Teopid o
603 BHMAHHBIXS AOTOBOPAX'H BB SN0XY MMIEPATOPCKAro PeKHMa
HOCTHTA3 CDaBHHTEIBHO BBICOKOH cremeHnm passutia, Gwrin
YYBHbI®, KOTODHI® MNOJORMTEAbHO OTPHIRIM CYIXECTBOBaHie
063 bUMAHABIXS ZOTOBOPOBH, KAK's CAMOCTOATEJEHBIXB KOHTDAKT-
HbIXB Ccfbacks BB uncxrh NPOYMXF PUMCKHXB AOTOBODOBS.
HauGonke spbrws HeHaBUCTHMROME Beero yiemia o0% WHHO-
MAHATRBIXS JOTOBOPAX® BRICTYIMA® Lamcs ®), HamucaBuni Ha
9TY TEeMY AOBONBHO COXMAHO® To ofbemy W — npubaBmys —
TAkXe 110 COXEPKaHil0 COUMHOHIe, KOTOpPOe, K% coxarbuimo,
MHOTO TOPAGTH OT'h NPHCYIATO €My TEHAEHII03HArO Xapak-
Tepa. I'aHCH BHICKa3HIBRLs CBOM HANEKABI, UTO ,TOXOPOHEH-
HaAd MMB YPOAIMBAaA Teopia O OGe3LUMAHRBIXD AOTOBOPAXH
Hukorga He Bockpecners®. Ke, crBgosaTeibHo, HaLIeKalo
YHUUTOXHTh, KaKh MO DHMCKOMY npaBy CesHakasamio paspk-
Ua10Ch JMEPINBIATH PefeHka, ecAm roi0Ba ero Oblia ,contra
formam generis humani“. Qgwaxo ypoa® ncontractus innominati*
nepexxurs pesHocrHaro I'anca. Ho neasss He mpuswats, 9TO
HamafgKH €ro, N0 CYHM{HOCTH, ObIIH BB BBICINEH cremenn Graro-
TBOPHE! AAA TounBiimei 06paboTkE PascMATPUBAEMAro YueHis °).

1) Savigny, Obligationenreht, rows II, erp. 210.

%) Gans, @iber rom. Obligationenrecht, bes. tber die Lebre v. d. Innom.
Contr., crp. 169. Zimmern, Ienaer Literaturzeitang, N 26, sa 1821 roas.

%) Erxleben, die condictiones sine cansa, orz. II, erp. 30.
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Tosopa o I'anck u x6xP® yueHpX'h, KOTOPHI® CKENTH-
YECKH CMOTPATE Ha CAMOCTOATOMBHYI0 POdb, NPHHAANKAULYIO
Ge3bUMAHHBING JOTOBOPaM's BB OOMHPHOK cucTeME pHMCKHX'B
KOHTPaKTOBh, caBlyers YHOMAHYTh ele 00'h OXKOM'h 'pes-
BEIYAIHO BasKHOMB M JOGONBITHOME obcTosteascrsh, JEio v
toms, uro Hucruryuin Hctuniana ne copep:xars wu manrbii-
wuxb cubaBuil 0 Ge3hUMAHHBIX'B AOFOBOPAXB, — 00CTOATONL-
CTBO, KOTOpO®, TOBHAMMOMY, AONXKHO 6pli0 yeuauts neposkpie
HEKOTOPHIXDs NHcaTeneil Kb OCHOBATEJBHOCTH H Ge3cuopHOCTH
Bceit Teopin. Ommaxo, ecaH BcuoMHHTh IEAL W Ha3HayeHie
Hucrurywid ¥Ocruuiana, TO NpHYHHA, N0YEMY BB HHCTHTY-
LiAXB OTCYTCTBYWTH YKA3aMiA HAa YueHIie O Ge3bUMAHHO-ZOTO-
BODHEIXD CRBAKAXB, OyAeTH COBOPUIEHHO ACHA M NOHATHA.
Ictunianosekiii  yue6uuxs, Kaxp uspbeTHO, HOMKeHwh OBLAB
3HAKOMHTE TOJBKO Cb j,totius legitimae scientiae prima elementa“ !),
Ilpn Takoit ero nporpamm’t Bnoaw: NOHATHO, TNOYEMY BCo
TO, UTO MaJ0 MANBCKH TNPEACTABAANO TPYAHOCTH M HEACHO-
CTH, OCTABAANOCH BB CTOPOHE, He BXOAMIO B COCTaBH Yuel-
nuka. COMBUMBOCTE M CLOPHOCTH MHOTHX'b BONPOCOBH, Kacaio-
WHuXCA 0e3PUMIHEBIXE A0TOBOPOBH, MOCAYKUAH, (OBUXHMOMY,
NPHYKHOK TOMY, YTO Pa3CMaTpHBAeMas Teopis He Obiza nomk-
mena 6 Mucruryuisxs. Kpomd rtoro, cocrasuresn yuebuuxa,
necomnbuno, npuuAmm sa obpasews Iaesckis Mucruryuin.
Taif  Takxke ONyCTHI» BH CROMXD KOMMCHTapiaxt YyueHie
0 GespmMaHubIXh Aorosopax’® °). Pacnpocrpanarica ne yuet-
unkk 065 sTOH MomomoH, wHerorTosoi XorME, XOMKHO XyMars,
NOKa3aJ0Cs HEYAOOHBIME TPOBAHIIANEHOMY IOPHCTY.

Boune 6s110 3amkueno, uTO LHBMIBHO® NPABO He MHpH-
SHABaAO CNEUIANEHBIXD HCKOBh 33 GEILHMAHMHBIMH JOTOBOpAMH.
Iocxbauie sampuuianHch OAHUMSD OGIGUMS Ais BCEXD CPEACTEOM®.

1) Comstit. proem. § 4.
%) Waechter, Taus-xe, crp. 24—26.
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Yisnians ') rosopurs, wro: ,natura enim rerum conditum est, u
plura sint negotia, quam vocabula®.

JTa MEICXE DHMCKATO IODHCTA COBEDLIGHHO ClpaBeJIHEE.
Ho npaxtuueckas xussb, kak® OGELIKHOBOHHO, TaKh M Bb AaH-
HOMP CXyYal onepexuia 3aKOHOAATENAECTBO M HAYKy, YCTaHO-
BUB'H AJA HOMHOTHX'B, HO 33 TO Goxke BCOro ynoTpeGHTeIBHBIXD
6e3bMMAHHO - LOTOBOPHEIXS CABIOK® cnewialsHBLA HA3BaHiA 7).
Ilpu sroms, Bnpovewms, camo coboi pasymbercd, uTo oTCyT-
cTBie Kakoro Ju6o CHENIaJBHAT0O HMEHH HE MOKeTH ele
AMWATh XaHAYK0 cXBiky 3HaueHia gorosopa.

Pascuorpuns, nosromy, nogpo6use :

1) mcropudeckii Xofb PpasBHTiA GE3BUMAHHBIXH AO-
rOBOPOBE

¥ 2) OPHAMYECKYI0 MHCTPYKLI HX'B.

B o Sy

1 4. D 19, 5.
% Puchta, Cursus der Institutionen, rows III, § 273. Dernburg, Pandekten,

rous I, erp. 18,



'TABA 2-1.
be3nuMARABIE 10TOBOPHI.

I.

HcTophyeckik xo0ab pas3eutia 6@3LUMAHHBIXDL A0r0BOPOBH.

Tlocrenennsiit W MexpteHHBI XOLD DPASBHTIA DPHMCKHXB
KOHTPAKTOBF HOCIYKHIF HecoMHERHOI npuuwHow sambuarens-
Ho# 06pa6oTaHHOCTH ¥ CTPOHHOCTH Beed pumMcKoil oOssaTens-
cTBenHoO#f cucreMpl. JeTripe rpynnsl MUBWIBHBEIXG JOTOBOPOBEH
NOABHAACH JAaTeKO HE pasoMb, a ObLIM DPEe3sYJIbTATOMT WIH,
pEpube roBOpsA, OTABJBHBIMH CHMITOMAMH [POXOJKATEIBHATO
ofpasoBaTeJbHATO NpoNecca, NPUIEMs, NPONECCY ITOMY NpeA-
wectTBoBaid uublg, Goabe pamnia w smkcrk cop 1Eme menbe
YCOBEPUIEHCTBOBAHHBIA $OPMBI AOTOBOPOBD. (JpaBHUTEIBHO CB
xpesubitmumu cxbaxamu, obzexaBUIMMUCA BB CYAEOHYIO IecCiio
¥ BF MWHLMIALI, LMBUIbHBIe KOHTDAKTHI, NOHATHO, Mpek-
CTaBAsIM HeMaToBAXKHEIK warh suepeas. Ho, kaks BoeMy
3AKOHOJATeABCTBY, kakbh Bblie OpLio samBueno,  CcBol-
CTBEHHO CTpPeMiIeHie YCOBEpIIEGHCTBOBATECA, TAaKB TOYHO
puMcKas KOHTDPAKTHAA CHCTEMA He OCTAHOBHIACH HA 4YeThl-
pexs BHINLIEONHCAHHBIX'H Pa3spARaxh MUBHABHBIXE AOTOBODOBS.
SaBepwena Oplia cHCTeMa 3Ta TOXBKO HHHOMMHATHBIMM
AOTOBOPAMH.
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Bompocs o BpemeHR Bo3HUKHOBOHiA TNOCKEAHHIB, B
CYWHOCTH, pacnajaerca Ha Apb uacru, pEmenie xoTOpHIXB
COCTaBMTE 33Jauy CABAYWOINAro HCTOPHYECKAro O4epKa:

1) Hapzexwurs wuscabaoBaTe, BB Kakyio 3MOXy HCTODIH
PUMCKAro IpaBa BNEPBbI® NOABAAINCH GE3THMAHHBIE HOTOBOPBI
(BONPOCH O MX'B PAKTHYOCKOM'H CYIIECTBOBAHIHM) H

2) Hago6ro, no Bosmo:kmOCTH, TOYHO onpepkiuTs TOTEH
MOMOHTH BDPEMeHH, KOrja O3HaueHHEA cABIkH npiobphau
CYAEGHO-IOPHAHYECKYIO CHAY (BONPOCH O KOPUAHYUECKOND IPH-
3HaHiH).

Hspkcrno wss Heropiu npaBa, 4TO BO BpeMA MaKO Ppas-
BHTATO MNPABONOPAAKA JIA AEHCTBHTOABHOCTH HOPHAHYGCKEXB
cakaoxs TpebyercAa HANMYHOCTH BCOro COCTABa NOCABIHUXE.
Hiavb rosops, B SMOXY HOPA3BHTAro IWPHAHYECKATO NOPAAKA,
Raa Toro, uytobsr cxbika umBia CHAY, HYKHa HAIHYHOCTH HO
TOABKO BCBX'B NpOM3BOAAMUXS AIHHOE NPaBO $AKTOBH, HO H
Bampuaro y6bxaenia B® TOMB, uTO npecabayemas cabaxoio
ukar uenpembuno Gysers mocturnyra '). Iloxoxkewie sTo,
npumBunTessHO kO BCeH cuCTeME pDHMCKaro npama, [JOKa3bl-
Baerca Pynoaseons Iepunroms®) co cBoiCTBEHHBIMD eMY TalaH-
toms. Oawaxo ue MeHswe MHTOepeca M 3Havenia umbers
M3NOKeHHOE NOXOKEeHie, cnemiasbHo, NpH pa3pkmeniz Bompoca
0 ®aKTHYECKOM'h CYIIECTBOBAHIM 6E3BPHMAHHBIXD KOHTPAKTOBH
Bospwems, wanpumBps, gorosops MBusi, 3Ty ynorpedurers-
nbiimyo 0e3bUMAHHO - orosopHy cabiky. OcobpHHO Ca0K-
HRIMB COCTaBOMB MEHA, Kakh JOTOBOPH, NOBHAHMOMY, HE
oTAMYaETCA, BYAYUM ZOCTYNHA ZaKe CaMOMY HAHBHOMY KDH-
auyeckomy Msuutenio. lpu sToms neasss me sambrurh, ITO
caBaka 3Ta MOBCIOAY BB HCTOPIH ABAAAACE NPOAUIECTBOHHHLEH

£ Werle, Reu~R. u. ‘Gebundenheit, Heft 2, crp. 1V.
) Thering, Geist, Tous III, § 53.



KYHAR-HPOAA’KM, ROTODAA, lpexnorarad yaorpebyeuie xewers,
OTHOCHTCA X' TOPa3io Gosbe pa3BHTOMY WPHAUIGCROMY GEIRY 1),
B® rakoms e cmsicak BoickaspiBaerca (Be Ilampgemraxs),
wesxay npounmts, lopuers Havess ?): ,origo emendi vendendique. &
permutationibus coepit‘‘.

Bs 10 BpeMs, korza cxaraxach Teopia o 6eIFMMARHEIXE
zorosopaxs, MBrosBIA caBikH, KOTODHIA UMBUILHBIME HPKAMH,
Kakh> MBI BUAEEW, BOBCE HO 3AMMINANHCE, OTHECCHBI OBLIU
TEOPETHKAMH K'b PA3PIAY GesBUMAHHBIXH JoroBopoBs. M3m cxa-
saunaro umberca Bo3moxuceTs cibaare sEKoTOpOE 3aKEIOUE-
Hi@ 0 TOMb, KaK’b AABHO OIE $AKTHYECKH CYII6CTBOBaXK 6ean-
uMARHO-A0r0BOpHbIA caBaku. OAHAKO, CIH NOCTABHUTE BONPOCH,
KOTA2 MMEHHO, BTL KaKie MOMEHTHI MCTOPIH IIpaBOBOH MKH3HU
PUMIARS CcAaraiuck oTABAbHBI6 GesBMMAHHBIE AOTOBOPHI, KOTAR
OHM BXOAMAM BB IpaKTHYeCKoe yhorpebiemie, TO OTEbTH
3TOTH OCTaHETCA OTKPHITHIMB. HO, BO BeAKoM® cayval, MoKHEO
cMBI0 YTREPIKAATL, YTO NPEMMYU[ECTBEHHOE PACHPOCTpanewie
yuoMaayTeIXs CABIOKE COBNajaeTs Cb nepionom's pacnelra
xoMMepueckuxs chomenit Puma ®). Mraxs, b1 ToXEKO NPH-
6xusuTersHO onpeahiuaM BpeMAa NPORCXOMKAEHIA BO3BERMAHHLIXE
JOTOBOPOBH, INPA3HABH NDPH STOMB MERY PpYKOBOAAINGI0 ORH-
nunew. Ilocrfanas mnOBCHAY NpeAcTABAIETCA OFHMML HSB
NepBHIHBIXD cNocoboss cOmmRenia moaed, use vero MORHO
cakraTe HenocpeicTBeRHLIH BBIBOAL, 4TO MEBHOBLIA caﬁm’u
IPAKTHKOBaMHCh BE PHME €5 HE3aNaMATHLIXS BPEMOHS.

M »t camoms xBab, puMcroe HaseaHie aeHers pecunia‘’
ABHO ITOKA3hiBA@TH, YTO. NOABAGHIH AGHOIh BH BHUAE MOHETHI
u3b GraropoiHaro meransa u Bubcrd cx TEMB BBOAEHIN KymAY-
NPOARIKH 1IPEAUIECTBOBARO COCTOSHIe, Bb KOTOPDOMB HENOCpPex-

) Me#teps, Pyeck. rp. np. crp. 447,
%11 pr. D, 18, 1.
%) Cv. Bume, ra. 1, § 1.
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orpesno ofwinussiver WEHHOOTH, KaKh TOBOPHTH NONUTHYO-
cxas sxowomid ). Mrakw, Kak® Toarko ycrTamomnios Puws,
KaKb O6MECTBO MORKOH, COBXHHOHHBIXB 1IOAD OAHOK TOCYAAP-
CTBOHHOX BAACTHI0, CPOXH OT0 HWACENeHiA JONKHbI ObiId npO-
HCXOXUTb HIBECTHRIA JOTOBODHBIA CHOWIGHIA, IIPH YeMH HA
Zox) MEHBL BBINANA 1IOPBOHCTBYIOWIAA POJb.

Hecpasuenno sasku¥e g1a gasewBifimaro xoza wawero
uscabaoBania — BhiAcHonie MoMenTa CyAeSHOA ayTopwsanin
WA MOMOHTA Y3aKOHOHIA pa3cMATPHBAEGMBIXH KOHTPAKTOWE.
Apyrumu crosamu, cupamusaercs, ¢b Kakoro spemend obmsa-
TONLCTBO, YCTAHOBIOHHO® GessuMAHKO® CAEBAKOM, pascMatTpw-
Ba10Ch ¥ HA CYA% Rakh WpHAHtEckoe?

OrfTHME HA 3T0TH BONDOCH KOPOTKO, OCHOBBIBAHCH HA
GKYAHBIXT JaHHUBIXh, KOTOPHIMH CHaGWAOTH HACH HCTOPIA
pHMCKaro nipasa. Bpema uponeccyanbHaro NpPH3HAHIA MHHOMM-
RATHHRIXE AOTOBOPOBh COBNAAAETH Ch UAPCTBORAHIOMB nepsaro
PHMCKAro UMNepaTopa, NPH KOTOPOMB Xuivs u abiicTBoRans
OZMH'E W3 BelMuaiwuxsb npasorBxoBm, Korxa ay6o cymecreo-
BABUIMX T, uMenHo —Mapxs Awrucrii Jageous . Toswko Gaa-
ToAapa aBTOPHTETY 3TOr0 3aMEYaTEALHATO IOPHCT3 H TOHKAro
CHCTOMATHEKR, COYHHEHIA KOTOPAro BOOOIIE CIY:KWAH mnpexve-
TOMH NIMPOKHX's TOAKORARIH, pPUdICKAA HAYKA 3agarack HaciBio-
Bagiesd OOGA3ATCILCTBOHHBIX: OTHOWGHIK, NPeACTABIABIIHX'H
Taxs Ha3 nultro-cittoque’’, 10roBOPOBH, BOIHUKIIOINUXE nyrems
NpUHATIA BIAUMHBIXD 00A3aTCABCTEE OGOHMH KOHTPareHTaMH,
npuueMs BL 3Toh-To B3ammHocTH (ulire-citroque) amrepeca
yecMaTPHBAIACHL TMOGYAHTEALHAA KB HTHMH AOTOBOPAMD NPHYMHA
(cawss). Onmpascs na usvickania Mapra Awrucria JaGeowa u

') Hassanie ,pecunia“ BAXOAHTCA BB CBA3H &b ,PECUS™ — CROTH — CKO-
THHA; CpPB. U0 3TNy mosoay daxbrey Iepmara we ero ,JyxE puuckaro npama®,
%) Pernice M. A, Labeo, das rém. Privatr., tows I, crp. 13.
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RePKACE NYTH HMB YKa3aHHaro, OPHCTEY BTOPATO CTOXBTIA
no P, Xp. ') npososxaru ycepaHo 3aHMMATECH HscxBroBa-
HIOMB pascMaTpubaemod Teopin, JAA HUXB, MOKHO €KaRAThH,
BONPAGH 0 Oe3BUMAHHBIX'D AOTOBNPAXH CAYKHIL HaKe W3-
xeanai0 Temow. Ho anores cmoero mnoMaHyToe yuemie mue-
comukano gocturao y wopucra IOais Ilasaa *), saxuwouawuiaro
svberh o% MomecruroMs cmucoxs kopuzeess GrecTAmano
nepioga umneparopckaro npaposbabuis, Oxnase, wexay suo-
X0I0, BB KOTOpYW ukcaas u abiicrsopaxs [lavers, u Bpeme-
HeMs NOABIGHIA NEPBBIX> TEOPOTHYECKHXH NOUMTOKD 06cxE-
ROBaHIA OGOIBUMAWHBIX's AOTOBOPOBD HaXONUTCA Or'POMHELIA
npoMexyroxs. Msr samBTuau, uTO YHCIO WOPHCTORH, SAMUMAB-
IHXCH TEOPiew O OeyPHMAHHBIX'D AOTOBOPAX'S OBLIO ROBOABHO
3HAYMTEABHO, HO KOHEYHO, He BCH OHKM paboTaly CB OAHHAKO-
pEMB yenkxomn u sHeprien, CoGpaBh BCH MACCY HAHKOKTHATO
MarTepiana Cl0jA OTHOCAUIATOCA,— APYTie WCTQUHHKH PHMCKAro
UpaRa WrpawTs, BF AAHHOMB CAyYa$, IHWE BTOPOCTENEHHYIO
poiAL — ¥ PA3COPTHPOBABL €T0 TNO NPHHAZIOKHOCTH OTAEAL-
HBIME aBTOPaMB, HOAB3A HE OoTMBTHTE cafayomare mopaskaio-
Iaro Ha TEePBHIXHs Ke Tmopaxs sABaenix, IOpuersr, copbii-
CTBORABUII@ PA3BUTII0O TEODIH 0 GEsPHMAHHEIXH AOTOBOPAX,
Kakph Os1 camu COGOK0 DAacnagalTca Ha ABa paspAa: paGoTsI
OAHMXB H3% HHX'B HOCHTH MWL NOATOTOBMTEABHBIH, Npessa-
PHTOARHBIH XapaKTepPs, TOTAA KaKb, APYrie, HAPOTHBE, OCHO-
BHIBAjACh HAa TPYA3XH HEPBHILB, JOBEJH TeOpilo o Ge3bHMAM-
HEIXF JOTOBOPAX's CPABHHTOABLHO A0 BHICOKOH cTenexdw o6pa-
GoranHocrn n copepmencTsa. (OraacHO HANOKEHHOMY, MOKHO
Pa3auyaTh 4Ba 1I6PIOA3 BB HCTOPIK Pa3BHTIA Y4YeHid o pas-
CMATDHBACMEIX'h ZOTOBOPAX®, HIH KOTOPHIX® NEPBIE (nepiogs
NOATOTOBHTEABbHBIH)  OTHOCHTCA KB 3M0XB  mapcersosania
HNneparopa ABrycra — BTOpOi ke, HauwHadAch ¢ Tpaamos-

') Gneist, die formellen Vertrige, erp. 165,
") Gans, fiber rém. Obligationen R, crp. 165,
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OKal'ec BPOMOHH, COBCTBOHHO TORODA, PAKTHYECRH SAKOHYEHS
Ssirs TOABKO BOXEXOTBie KOAMEHKALIOHABIXH pabots, Ipous-
pogusmuxcs npu Iceruniant 1. Komewno, cabayers ambrs
PE  BHAY, UTO DACIIATAHHEA BH OCHOBRHIH CBOGWE W
oeaabksmas BB cBoGH jHepriy o6IMecTBERHad RMSHL BoOGM[e
He MOT12 He MMETH MOJABAAIOINAro BIiAHIS HA CaMVI0 WPHCHPY-
xeuuio. 1'perse croakrie no P. Xp. 65110 BpoMemeMms noxn-
THYECKAro roHeHid Ha WPHCTOBB, 00603Hauas co6ow nocabxmii
npexbas ckabaro upasopassuria. Hmnepatopckoe upapurexs-
erso BcBME MEpamu crpeMurocs Kb TOMY, UT06sI yOouTh BCH-
KO8 TPOABAGHIE CaMOCTOATEABRHOM IOpUIuYeckod  mbicau ').
HostoMy ecrecrsemno, uTO, €CIM M NOABIAIMCE TaMH H CAMS
KO€-K8Kie npoGAecKM HPUAHUOCKArT0 TBOPUECTB3, OHH HOCHAH
AMMIL OXYYaiMBIA XapakTeph, HPOHCXOAR YPBIBKAMHM...

Bz nepsoMs nepioAd UERTPOMDL, OKOIO KOTOpAro rpyn-
unpyiorca kel mpouie opucTsl, Gesycrosuo seaxerca Jabeons;
BO BTOpPOMS — IIEPBOHCTRYHILEE 3HAYEHIe JOMKHO OBITH mpu-
3RAR0 33 IOPHCTOMB Hasrous. Ilo Bosspkuiro Mapka Awrs-
¢riz Jabeoua XA# NOHATIA 0 JoroBopE BAKEHD HE CTOABKO
WOMEHTS COTJAMIEHIA, KOHCOHCA, cAMs 110 ¢66F, CKOILKO MMEeHHO
MATMOHOCTS  OXapaKtepusosannaro Beite ultro citroque* “).
QOoobpasio ¢b 3tuns, no Jabeony, axpo obasarerscrsa sariwo-
waerca ¥h TOMDB, 4TOGbr u3sECTHO® MCKOBOE NPaBo BOIHHKIO,
cooTBETCTBEHNEIME 06pasoMt, Afa OGOMXT KOHTparentoss °);
pazs TONRKO STO yCIOBie HA JNMNO, TO—ZOTOBOPH ZOIKEHS
NMOAE30BATECS WPHAHTECKOK 3argurown. Msicas sta Bnocrkacrsie
noryuusa eme paxeubiiee passurie ma mpaxtuxh ).

Onuus usp Gam:Kaiwuxs nocakaosaTereit JTaGeona, xus-
wid npd Tpaant ropucres ITy6aiit ¥Ovenuiit Ilessss Bpexs

') Mypouuess, I'paxi. npaso gpesnare Piua, crp. 460—61. 672—75.
) 1. 19. D. 50, 16; cu. Voigt, hiber die condictio ob causam, crp. 464.
%) Pernice, Tans-me, vous I, crp. 469.

‘) Mommsen, »5 Zeitschrift fir Rs. gesch., rowr, VII, crp, 477.
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HasBaHie ,,ouvvdAdaypa’ By npumBnenin KB paspaxy GessuMAREO
zorosopHsixs cAtxoxs ). BuBerd cv M HazpamAbIe HOPHCTHI
CTapalOTCA Y3aKOHHTHL Mckb, Hwhomik ofmii xapakreps, BB
BUAAXH YAoGcTBa TpaxKjaHCcKaro obopora, Hcks He mmEromik
OTHOWEHIA Kb CNOIIaIbHOMY COCTABY H COXGP:KAHIIO A3HHOH
cxkaxa, Camo coboio pasywmEercd, d9ro TOTH YYTKiif opraws
HAPOJHATO NPaBOCO3HAHiA, KOTOPEIH He pass copbiicTeoBars
VEOpDEHEEi HOBRIXE IOPHAUYECKHXD HHCTHTYTOBS, OKJAXD
HOMaJblA yeIyrH u Bb ABab y3akoHemia 3amMATHL GeshHMAH-
HBIXD. ZOTOBODOBE. HoBoe Hampapaemie, ycTawOREBIIE@Ga BB
TEOPIH ¥ ABHBMEOpE TPOMKHMD HPOTOCTOM® HDOTHRE €Ypo-
BRIXS H3¥YaXp KBHPHTH3M3, HE MOTAO HO NOBXIATH HA HpeAs
crapurexeil mperypel. (UAHaKO, PpPass AOCTUTHYTO OhidQ
CYAO0HO-IOPHAHAOCKOS TNPUSHANIG GOSHHMAHAKIXS AOTOBOPARE,
TO CORGPUIGHHO ACHG, 4TO HAYER MOTAA YHE USATEOR 34
ofgroATeasHylo paspaborky omoi jonod gorssi, Y Ilamaa,
ABdcreuTeIbHO, BCTpBUAETCA YAKE BOCHMA TOHKIE pasbops M
TI[ATOALHO COCTABIGHHAA CUCTEM3 PACMATPUBAOMHIX'D KOTOBO-
pors. Copepumienko Takad ke onpeABIKTeALHOCTH BB OTHOIIPHIH
0esTHMAHKO-A0TOBOPREIX'D CABAOKD 3SaMBUACTCA TAKMKE Y Oaue
xahnmxs [lasay no spemenu opucross, wanp. v Yasniawa *),
Haus uwire Hago6HOCTH NOAPOGHO OCTAHABAUBATHECA HA BOI-
3pBHISX'S KAMEKEALO MBD HASBAHHBIXH HPHCTORD BS OTABABNO:
cru. JMan wawedt nkau muoand AocTaTewHo B OOMIHXE YRP~
Taxe OTMBTHTE YKAMHMSIA 2ashl PAasBHTLE, CYN(ECTRYIOMIE
Bb HHOTMTYTE O0esBMMAHMEIXD JOPOBOPOST ¥ HUX'E TOCQpIK.
Ilps sroms zaasubitmid xoms mscaBiOBaHiA 8% CBOE BpeNA&
CABI2OTH HEOOXOLMMAING HOSBPAIERI®O. KB IIPHBOAGHHEIND
HDHOTAMD K ¥XT BIAAAAND, 8 NHOYOMY MEl AOBOALCTBYOMES
GOXA NPOTABIACMBIMG KDPATKAME 0YODROMD-

e

—————. ot
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IL.
IOpHAHYECKAR KOHCTPYRUIA GE3LUMAHHLIXD AOrOBOPOBD.

B1 ocnopb GesmaM#HHEIXD AOTOBOPOBH, M0 MMERI us-
pBornaro Bepaunckaro nposeccopa Ilepuume '), mesmurs maen
AwuHaro fosbpin, TO, UYO TEPMHHOAOTIA DHMCKArO npaBa ha-
sEIBaeTh »fides“. Jra copepuienno cuparegnupan MeICAbL 3ACAY-
XKABAOTS oOcoewwaro BRMManiaA npH uscabaoBaHii  BeMposca
0 IOPUANYECKOH KOHCTPYKIiH GCIBUMAHHBIX'S Zorosoposs. Ta-
FaMPARBEIA nawgexrucTs Bewgts ®) A0KaskIBAETH, UTO YCTGHO-
BHBIIEECA BB Teopin yOExEeHie BB TOM®, YTO CHHAKIATMA-
Tryeckia caBaky foxmHb1 AMETEL 06A3ATEABHYI0, CBMIBIBARNIYIO
OWAY, NOXAYYMAO BIODPBBIE TIPAKTHYECKO® OCYIIECTRICHI® BT
nspficrHoM's MckE, YCTAHOBIOUMHOMB Ha MOALBY aeburopa no
sanory (actio fiduciae) ®). Moropia BosHHKHOBemis sroro HCKa
BOCLMA MHTOPECHA, H MBI HE MOXKEME HO KOCHYTECA €, XOTA
6x B3 caMpixbs o6mmxs uépraxs. Bce passhrie kBnpuwTCKUXB
o§asaTemscres (cM. Mypomuesa, I'p. np. erp. 217) rpynnu-
posarocs ®a nousd saeMmeix® ornomenmii. Ha aroi nouss,
MORLY 1IPOUMME, AIPOAWAACH TAKD Has. euayuia (oM. Gaji, Just.
11, § 59, 60; Pauli receptae sent. II, 13). Baemutaxs; o5 nhab0
06eSHEUNTS THIATY JOATA CBOEro, YCTYNAeTh KPOBAHTOPY ka-
Kylo-HHOYAb Bewis Bb cobcTBeHHOoTE. Kpexmrops, moayuan
HPaBO COGCTBEHROOTN, 06A3BIRAETCA BOBEPATHTE YCTYMAOHHYH

1) Pernice, raws, e, ro¥s I, crp. 470.
?) Wendt., Reurecht u. Gebundenheit, Heft I, crp. 43.
3) Dernburg, Pandekten, roxs I, crp. 638.



